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That Christmas Jinx 


“WILD WAVES” BRINGS HIGH TIDE OF ENTERTAINMENT. 
MANY MEMBERS OF BENCH AND BAR CONTRIBUTE 
TO HILARIOUS RADIO SKETCH. WHO 
THEY WERE AND WHAT THEY DID 


By Gus Mack, of the Los Angeles Bar 


§ Somewhat later than the appointed 
hour of 6:30, but with steam gathering 
all the while, the ’steenth annual Christ- 
mas Jinx of the Los Angeles Bar Asso- 
ciation got under way in the Sala de Oro 
cof the Biltmore Hotel, Saturday evening, 
December 17th, when a sizable and jovial 
crowd of members, their wives, sweet- 
hearts and guests sat down to dinner. 
Anticipation was the keynote (yes, every- 
body was hungry, but that isn’t what we 
mean )—anticipation of the result reached 
when the legal mind goes dramatic—as 
knives and forks were plied midst the 
effervescent buzz of conversation and 
laughter. 

Came the end of dinner—a satisfying, 
appetizing repast. The diners, now turned 
jinto an audience, soon shuffled chairs and 
tables in order to get closer to the ample 
stage at the end of the room. Anticipa- 
tion was soon to become reality. 

Then things began to happen. The 
lights went out. The whispers increased. 
“Good evening, Ladies and Gentlemen. 
This is Radio Station L.A.B.A.R, Los 
Angeles, California. At the sound of the 
musical note it will be exactly eight 
thirty-two and _ seven-sixteenths p.m., 
through the courtesy of the Ingall Bul- 
lova Republican Watch Company.” Thus 
spoke Radio Announcer George Breslin 
—and that de luxe, hilarious, production 
entitled “Wild Waves” — a radio “nat- 
ural” — was on. 








Opening Blast 

The opening blast was by the Officious 
Bar Association Orchestra led by the old 
maestro himself, Rex Hardy, master 
Scenarist, producer, and baton wafter. We 
thought the title of the number, “Every 
4 Little Movement,” had reference to the 
musicians, not the music, judging from 
their antics. Could you have imagined 
Mr. Presiding Justice Conrey as a trap- 
rummer? or Joe Scott on the short end 
of a French Horn? And who said Bill 
Traeger was a piccolo player? Neverthe- 
less, an orchestra composed of Rex Har- 








dy, leader, Judge Ruben S. Schmidt, 
violin, Judge Emmet H. Wilson, violin, 
Judge Joseph P. Sproul, violin, Judge 
Guy Bush, cello, Eli Bush, Esq., cello, 
Judge Albert Lee Stephens, cornet, Judge 
Marshall F. McComb, cornet, Judge Isaac 
Pacht, trombone, Judge Hartley Shaw, 
trombone, Joseph Scott, Esq., French 
horn, Isadore Dockweiler, Esq., Judge 
Frank C. Collier, saxophone, Judge Vic- 
tor R. Lucas, saxophone, William J. Hun- 
saker, Esq., clarinet, Judge Thomas P, 
White, clarinet, William I. Traeger, Esq., 
piccolo, Mr. Presiding Justice Conrey, 
drums, and Don Warner, Esq., piano, is 
to be reckoned with anywhere, and they 
put out some rare music considering that 
the instruments were reedless, stringless 
and minus mouthpieces. 


“The Ride of Yankwich” 


And then came news from Washington. 
Judge Leon Yankwich was dispatched 
thence by Jerry Giesler, Esq., alias Jo- 
sephus Aloysius McWhoofleberry, to 
carry a great message to the Los An- 
geles Bar Association on his trusty nag 
“Quo Vadis,” duplicating the ride of Paul 
Revere from Washington to Los Angeles. 

No sooner was Judge Yankwich un- 
erringly sent on his way than the an- 
nouncer introduced Buron Fitts, Esq., 
District Attorney of Los Angeles County, 
who had asked for the privilege of thank- 
ing the gathering for their support in the 
recent campaign. He was in the midst of 
the Argonne Forest when forced to re- 
sume his seat by the combined noise 
activities of Messrs. William J. Clark, 
Thatcher J. Kemp and Mark F. Jones, his 
erstwhile election opponents. 

Judge Clem N. Dye, accompanied by 
Don Warner, Esq., at the piano, pleased 
his radio audience with a series of songs 
delightfully rendered. 

A titter ran through the audience when 
the announcer introduced as the next 
artists, that inimitable team, Deke Tag- 
gart, Esq., and Joe Crider, Jr., Esq., — 
and the audience was not disappointed as 
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‘Joe and Deke “wisecracked” in ludicrous 
| black-face attire. And on top of this came 
ithe Duncan Sisters, curls, costumes and 
all, being none other than Judge Oda 
Faulconer (Little Eva) and Court Com- 
missioner Florence Bischoff (Topsy), 
who gave their own impression of “Re- 
| membering”——-and what an impression! 
Well done, say we. 
Judge Le Roy Dawson, announcing 
firom off stage, Chicago, to be exact, in- 
formed us that Judge Yankwich had just 
passed through that windy city, making 
Laicet |it windier than ever. 
3 Local announcer George Breslin next 
»  |presented Maurice Saeta, Esq., who du- 
plicated Maurice Chevalier, voice, straw 
hat and all, so well that he was called 
owen} back by his listeners for another rendi- 
tion. 
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2 
= 


| 
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Stark “Drammer” 


Stark reality was in store for the radio 
~ jaudience as the original “mellerdramer” 
entitled “Slaves to Fashion” opened with 
Miss Florence Woodhead, Deputy Dis- 
trict Attorney, comfortably seated before 
the mike, in the role of Maw Jones. Laid 
in the frozen North, in a lowly farm 
house on Christmas Eve, the setting car- 
tied dynamite. But when Maw Jones and 
Sonny Boy Jones (Lou Guernsey, Esq.) 
shot themselves over a moustache cup 
and Paw Jones (Judge Charles W. 
Fricke) couldn’t be bothered, the success 
of the skit was assured. It was good for 
ng te Pmany laughs and one of the high lights 
of the evening. 

Following this grim realism came a 
naive novelty number cleverly and neat- 
ly done by George Sahlman, Esq., who 
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ion, or 

4 Quartette “Wows” ’em 

sued) Continuing the program, announcer 
nails @F . Fay 

hs pe PUeorge Breslin introduced the Bar Asso- 


ciation Quartette, composed of Messrs. 
Everett Mattoon, W. W. Clary, Fred 
Williamson and Phil Richards, who, 
garbed in linen dusters, straw hats, 
“specs” and goatees, put on an Eb and 
Zeb stunt that was a “wow.” Their har- 
mony was good, the dialogue was great 
and their politics terrible, just right to 
keep their listeners in an uproar. This 
Was one of the star numbers, no doubt. 





And then came the duel—a graphic de- 
scription by Mr. Justice Lewis R. Works, 
of the gigantic duel between Judge Chas. 
S. Burnell and Mr. Justice Ira Thompson 
behind the third palm in Pershing Square. 
Midst the clashing of knives and forks, 
the judiciary forgot all dignity as an ap- 
preciative audience laughed and laughed. 
And then the fight ended as Guy Crump, 
Esq., appeared to demand that operations 
cease. 


Our Master Calendar 


From Pershing Square, the announcer 
transferred his audience up to “good old” 
Department 1, sometimes known as the 
Master Calendar. There the listeners 
chuckled as Reginald Bailiwick (Charles 
R. Fulcher, Esq.) and his client, Togo 
Itchiscratchi, (Clarence A. Decker, Esq.) 
stumbled through a session only to have 
James Cartwright, Master Calendar 
Clerk, mark them “off calendar,” ably 
assisted by bailiff Pat Soran. As a take- 
off on the Master Calendar Department, 
ably acted, this scene was a riot. 

Here Judge LeRoy Dawson, who had 
been following Judge Yankwich’s trail 
across the country, interrupted to de- 
scribe his arrival at, and departure from, 
Salt Lake City, in timely fashion. And 
then this same fast-jumping announcer 
put in a call to all Los Angeles Police 
cars to go to the home of Judge Charles 
S. Crail and investigate a charge involv- 
ing a delivery of Scotch there. 

Twelve stalwarts from the Junior Bar, 
Tuxedos and all, next brought some of 
the less younger members back to college 
days with a terrific rendition of several 
college songs. How those boys did sing, 
or was it the phonograph? 


More Music 


Last but not least came that prime 
musician, Erwin Widney, Esq., with his 
dancing accordion, who between numbers 
was ably assisted by Howard Wright 
with some sure enough Mexican patter, 
both of the boys being attired in the 
costume of South of the Rio Grande. As 
Senor Widney wound up with “Cielit o 
Lindo,” the two peons were greeted with 
enthusiastic applause, making their num- 
ber one of the hits of the show. 

As the orchestra again avidly swung 
into a number, came a pause—and then 
came Yank—Judge Yankwich, a la Dusty 
Revere, bearing the tremendous message 

(Continued on page 111) 
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Resolutions Adopted by Trustees 


At a regular meeting of the Board of Trustees of the Los Angeles Bar 
Association, held on Thursday, November 10th, 1932, the following Resolution 
was unanimously adopted by all members present except the three members 


of the Board named in the Resolution, who did not vote upon it: 


BE IT RESOLVED: That the Board of Trustees of the Los Angeles Bar 
Association is deeply grateful to the members of its committee charged with 
the onerous duty of handling the details of the recent election for the recall of 
certain judges of the Superior Court of Los Angeles County, for their un- 
selfish, unremitting and successful work in making that election a complete 


success; and, 


BE IT FURTHER RESOLVED: That this Board hereby expresses to 
them its deep appreciation and extends to them its sincere thanks for the 
splendid, constructive work performed by each member of said Committee, 
Viz. : 

Hon. Raymond L. Haight, Chairman 
Clyde C. Shoemaker 
Harry J. McClean 





BE IT RESOLVED, That on behalf of the Los Angeles Bar Association 
its Board of Trustees express the appreciation and gratitude of the Associa- 
tion to the members of the committee which directed the Association’s cam- 
paign on behalf of the candidates endorsed by it, in the judiciary elections 
of 1932, and commend the members of that committee for the loyal, efficient 
and self-sacrificing devotion to their task which characterized the work of 


each of them. 
AND BE IT FURTHER RESOLVED, That a copy of this resolution 
be forwarded to the members of the committee, i.e., to 


William J. Hunsaker 
Hon. Louis W. Myers 


Hon. Frank G. Finlayson 
Edna Covert Plummer 
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Leonard B. Slosson 


Joseph P. Loeb 


A. L. Bartlett 

Byron C. Hanna 

E. D. Lyman 

Hon. John Perry Wood 


Ewell D. Moore 

J. W. Morin 

Hon. Ralph H. Clock 

Walter F. Dunn 

Jefferson P. Chandler, 
Chairman. 
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Every member of the Bar feels a sense 
lof deep personal sorrow and of loss to 
fhimself and to the State in the untimely 
passing of our friend and brother, Judge 
) Clair Sprague Tappaan. We are reminded 
of the old saying, “Death loves a shining 
jmark.” In the prime of his life and in the 
jill flush of his powers, surrounded by 
‘innumerable friends and having won the 
deserved respect of all who knew him, 
in the midst of great service and useful- 
ness to his community and his State, our 
}brother has been suddenly called to his 
eternal reward. For him we can feel no 
grief. No passing could be finer than that 
which came to him. Our faith assures us 
that such a life as his must lead to a fuller 
and more perfect existence in the Life to 
Come. Our sorrow is for the bereaved 
family, for the Bench and Bar that will 
ever be the poorer for his passing, and 
for the host of friends and associates who 
will miss the kindly, helpful and under- 
standing man. 

Our brother was an able and upright 
judge who brought honor to his high 
position. He was an outstanding lawyer 
who exemplified in his every action all 
that is best and noblest in our ancient and 
honorable profession. But above all, he 
was an honest, courageous, forceful, loyal 





| Clair Sprague Cappaan 


THE BAR EXPRESSES ITS LOVE AND ESTEEM FOR THE 
DEPARTED JURIST. RESOLUTIONS OF THE 
i LOS ANGELES BAR ASSOCIATION 


and human man. He exemplified those 
words of the immortal bard— 

“A combination and a form indeed 
where every god did seem to set his 
seal to give the world assurance of a 
man.” 

His life and service have been and will 
continue to be an inspiration to us all. 
His memory will endure, enshrined in the 
love of his brethren of the Bench and Bar 
and of all who knew him. 

THEREFORE, BE IT RESOLVED 
by the Los Angeles Bar Association that 
we extend to his bereaved family our 
heartfelt sympathy, join with them in 
their sorrow, and that we shall ever treas- 
ure the memory of our departed Brother 
and strive to measure up to the ideals 
which were his guiding stars. 

BE IT FURTHER RESOLVED that 
the court whose Bench he graced be 
moved to spread in full upon its minutes 
this inadequate but sincere testimonial of 
the esteem and love which we ever have 
held and ever shall hold for him. 


Frank M. Porter 

Frank G. Finlayson 

Guy Richard Crump 

S. F. Macfarlane 

Walter K. Tuller, Chairman 











On the 24th day of May, 1928, the 
Junior Committee came into existence as 
the result of a meeting called for that 
purpose at the Chamber of Commerce 
Building by Hubert T. Morrow. Present 
also was the late Clair S. Tappaan, who 
addressed the group and made many 
timely suggestions about the proposed 
f Organization of the “younger men at the 
Bar.” Ever since that time Judge Tap- 


Junior Committee Adopts Resolutions - 


IN APPRECIATION OF THE LATE JUDGE TAPPAAN’S INTEREST 
IN YOUNGER MEMBERS OF BAR 


paan was actively indentified with the 
Junior Committee by serving as an ad- 
visor to the Committee, attending its 
meetings and helping the organization 
with numerous ideas for its work. 

On the occasion of the last meeting of 


the Junior Committee, held in conjunc- 
tion with the Fellowship Section of the 
County Medical Association at the Roose- 
velt Hotel, on the evening of October 19, 
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1932, Judge Tappaan addressed the gath- 
ering in his customary scholarly manner, 
commenting on the early development of 
medical jurisprudence. 

It is therefore peculiarly appropriate 
that the Junior Committee of the Los An- 
geles Bar Association has adopted the 
following resolution in appreciation of 
one whom they counted as their loyal 
friend and counsel: 


CLAIR S. TAPPAAN 


Ancients believed that when a great 
leader, a great teacher, left this earth, his 
soul became a new star in the canopy of 
heaven. 

If legend be true, a new star of great 
brightness illumines the sky. Clair S. 
Tappaan has joined the circle of immor- 
tals—immortal because they live in the 
hearts and minds of those living men 
whose lives they have touched. 

A great friend, a great teacher. He 
taught the eternal spirit of law as well as 





An Efficient Clients’ Ledger -- (sample on request) 


Offers Positive Control over Clients’ Accounts — Simplifies Billing 





Pathfinder 


The above is but one of 14 different standard forms comprising 
The Pathfinder Accounting System for Attorneys 
MAY WE TELL YOU MORE ABOUT IT? 


_him to those fortunate enough to be 


its substance. A man who saw justice 
not as an abstraction, but a guiding prin- 
ciple of human relations. The gift of a? 
young heart and mind further endeared 


touched by his influence. 
Since the inception of the Junior Com-} United 
mittee of the Bar Association, Clair Tap-| fortunat 
paan has graciously and generously given? to accur 
to the younger lawyers his time, his} 4 treasu 


The 





wit, and his wisdom. We have lost a re = 
friend, but his spirit and leadership lives Derin 


in our hearts and minds. Our lives are) in this « 
richer and finer because he has been with} stantiall 
us. We say, in loving respect and ad- fbeen re 
miration, “His life was gentle, and the | 
elements so mixed in him that nature] 16, 1932. 
might stand up and say to all the world,’ ‘ber of F 


‘This was a MAN’.” The | 
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Charles R. Hadley Company 


General Offices, System Service and Research Departments 
330 No. Los Angeles St., Los Angeles Phone MAdison 1401 
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. The administrative officials of the 
~OM-} United States Government did not, un- 
Tap-| fortunately, have a Joseph to warn them 
riven? to accumulate during the seven fat years 
, his} a treasury surplus which would carry the 
st af Cost of Government over the succeeding 
. | lean years. 
lives During the recent period of prosperity 
S$ are) in this country, Federal taxes were sub- 
with} stantially reduced. Now that income has 
1 ad-fbeen reduced the Government has been 
1 the) "quired to impose quite heavy taxes. 

The Revenue Act of 1932, enacted June 
ature) 6 1932, substantially increases the num- 
rorld,! ber of Federal taxpayers. 

The income tax changes alone will 
f the\ broaden out the tax base of the Govern- 
. ?ment so as to include many persons who 
ation) have heretofore been exempt from in- 
come tax. 


Income Tax Changes 


In the first place the exemptions have 
been lowered from $1,500 to $1,000 in the 
case of single persons, and from $3,500 
———} to $2,500 in the case of persons who are 

married or are the heads of households. 
) The credit for dependents is retained at 
3 $400, but instead of being based on the 
conditions at the end of the year, the 
credit is prorated over the year. 

As to the normal tax rates, they have 
four increased from 1%, 3 and 5 per cent 
\to 4 per cent on the first $4,000 in excess 
of credits and exemptions, and 8 per cent 
fo the remainder. 
| The surtax now begins at $6,000 in- 
istead of $10,000, and runs up to 55 per 
cent in place of the maximum of 20 per 
cent. 

The earned income credit has been en- 
\tirely eliminated. 
| These changes alone will make a very 


am] 








15 Se! 





= oe a 


great difference to hundreds of thousands 
lof taxpayers. Take, for example, an at- 
jtorney with an income of $10,000, who is 
married and has two children; assuming 
that he divides his income with his wife 
on the community basis, the tax, under 
the Revenue Act of 1928, would have 
been $64.14, whereas, under the Act of 
1932, the combined tax of husband and 
as Wife will be $268.00. 









Federal Revenue Act of 1932 


RADICAL CHANGES AFFECTING INDIVIDUALS. 
STOCK LOSS PROVISIONS 
By Melvin D. Wilson, of the Los Angeles Bar 


Formerly, the law exempted from nor- 
mal tax, interest and dividends from ex- 
empt building and loan associations up 
to $300. The new law makes all dividends 
from exempt corporations subject to the 
normal tax as well as the surtax. 

Speculative Losses 

Speculative losses on stocks and bonds 
of corporations so substantially reduced 
the taxable income of thousands of per- 
sons that Congress, in its need for addi- 
tional revenue, deemed it wise to limit 
such losses as deductions against taxable 
income. 

Section 23(r) provides that in the case 
of losses on stocks and bonds, debentures, 
and other securities issued by corpora- 
tions other than foreign or domestic Gov- 
ernments, or political subdivisions there- 
of, held for less than two years, or, if 
held over two years, held primarily for 
sale, such losses shall be limited to the 
gains on similar securities. If, however, 
the taxpayer sustains losses on such se- 
curities in excess of gains on similar 
securities, he can carry forward the net 
loss (but not in excess of the current 
year’s net income) against profits on sim-" 
ilar securities in the succeeding year. This 
provision does not apply to a dealer in 
securities, as to stocks and bonds ac- 
quired for resale to customers, or to a 
bank or trust company in respect to 
transactions in the ordinary course of 
their businesses. This limitation on losses 
does apply in the case of ordinary corpor- 
ations as well as individuals. Taxpayers 
may, however, deduct losses on the sale 
of foreign or domestic Governmental 
bodies without the limitation of this Sec- 
tion being applicable. Gains or losses 
from short sales of stocks and bonds, or 
from the sale of privileges or options 
shall come under the limitations of this 
Section. This Section applies only to 
sales and exchanges of securities; conse- 
quently, if such a security becomes en- 
tirely worthless, it can be charged off as 
a loss without any limitation. 

Under prior laws, if a net loss in the 
operation of a trade or business were 
sustained in one taxable year, it could be 
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carried forward against the income for 
two succeeding years. Under the new law 
such a net loss can only be carried for- 
ward for one year. 


Wash Sales 

The new law stops up a loophole which 
existed in the former law with respect 
to wash sales and loss on capital assets. 
Soth the new and the old laws limited 
losses on the sale of assets held over two 
years to 12% per cent of the loss. Both 
laws disallowed the losses on the sale of 
securities where within thirty days before 
or after said sale similar securities were 
repurchased. It was the custom of many 
taxpayers, however, who had a capital 
asset in which they had a heavy paper 
loss, to sell this security and then buy 
back a similar security right away; the 
loss would be disallowed because of the 
immediate repurchase ; then, however, the 
taxpayer would resell the new security 
and take a full loss not limited to 12% 
per cent thereof. This was possible be- 
cause the law did not provide, in defining 
“capital assets” that the two years should 
include the period in which the old and 
the new securities were held. The new 
law provides that both periods shall be 
added together in determining whether 
the securities have been held two years 
or not, and, of course, the taxpayer can 
no longer take advantage of such a de- 
fect in the law. All they can do now is 
to sell their security, which they have 
had over two years, and be content with 
a reduction in their tax of 12% per cent 
of the loss. 

In the new law, also, the Treasury De- 
partment was successful in inducing Con- 
gress to stop up two or three other means 
of tax avoidance. It was formerly pos- 
sible for a taxpayer to increase the basis 
of an asset which he desired to sell or 
to depreciate or deplete without realizing 
any taxable gain on such increase of 
basis. This was done through the use of 
two corporations in which one corpora- 
tion would issue over twenty per cent of 
its stock to outside parties and then that 
corporation would issue stock to another 
corporation, to which the individual had 
transferred his property which he wished 
stepped-up. The law was such that where 
the individual did not, after these trans- 
fers, have an interest or control of eighty 
per cent or more in the assets, that the 
corporation having the outside interests 


could value the assets at the enhanced 
price and could sell them for that price 
without any gain. The present law re- 
quires an outside interest of more than 
fifty per cent which, of course, is more 


- difficult to obtain than twenty-one per 


cent. 


The law also provides that where prop- 
erty is transferred to a corporation with- 


out the receipt of stock or securities, or, 


other consideration, other than a further 
contribution of capital or as paid in sur- 
plus, that the basis of that property in 
the hands of such corporation shall be 
the same as it was in the hands of the 
transferor. Formerly the law was such 
that the corporation might secure an en- 
hanced basis for such assets. 
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Loopholes Stopped Up 
Another loophole which the Treasury} 


has succeeded in blocking up related to} 


the use of foreign corporations to avoid 


In | 
the es 


taxes. Heretofore corporations which had\ for gi 


large paper profits in securities, for ex- 
ample, could cause a foreign corporation 
to be organized which would issue its 
stock for such assets of the domestic cor- 
poration, then the foreign corporation 
would sell such assets at the enhanced 
price without any gain being realized. 
Subsequently, the domestic corporation 
would, through the use of the twenty-one 
per cent plan mentioned above, or other- 
wise, get possession of the proceeds of 
sale by the foreign corporation, also with- 
out any taxable income being realized. 

The new law, in Section 112(k), has 
adequate provisions for preventing such 
tax avoidance. Section 901 imposes an 
excise tax of twenty-five per cent of the 
value of stocks or securities transferred 
by a citizen or resident of the United 
States, or domestic corporation, partner- 
ship or trust to a foreign corporation as 
paid-in surplus or as a contribution to 
capital, or to a foreign trust or partner- 
ship. This Section is also designed to 
impose a special tax on transfers to avoid 
income tax. 

Attorneys who may hereafter becom¢ 
judges of the Federal Courts will be in 
terested in knowing that their judicial 
salaries will be subject to income tax. 

The new law reduces the time, in} 
which an appeal from the decision of the 
United States Board of Tax Appeals to 
the United States Circuit Court can be 
taken, from six to three months. 
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The time within which the United 
States may prosecute for the wilful at- 
tempt to avoid or evade any income tax, 
or attempt to defraud the United States, 
or for the wilful aiding or assisting in the 
preparation or presentation of an income 
tax return or document, is extended from 
three to six years. 

Section 1111(a) (3) includes, within the 
definition of the term “partnership,” such 
organizations as syndicates, groups, 
pools, and joint ventures which hereto- 
fore have not been required to file re- 
turns. Such organizations, now defined 
as partnerships, are required to file re- 
turns. They do not, as organizations, pay 
tax, however, but merely show the distri- 
butable income on which the various 
beneficiaries are to pay the tax. 


Estate Tax 

In addition to various amendments in 
the estate tax law designed to give credit 
for gift tax paid, and to extend the time 
for payment, etc., the new law imposed 
an additional estate tax by Section 401. 
This additional estate tax is superim- 
posed over the old estate tax and begins 
at $50,000 and runs from one to forty-five 
per cent. The tax added by this Section 
is only the excess of the tax computed 
at the rates established in Section 401, 
over the rates provided by Section 301 (a) 
of the Revenue Act of 1926. 

Section 402 provides that the eighty 
per cent credit allowed against the old 
estate tax for death taxes paid to States 
shall not be allowed with respect to this 
additional estate tax. Credit for gift taxes 
is, however, allowed. This additional 


estate tax will impose a very heavy bur-. 


den on the estates of all persons dying 
after 5 p.m., June 6, 1932. 


Gift Taxes 


Gifts made after June 6, 1932, may be 
subject to a tax imposed by Section 501. 
The tax is computed on the cumulative 
basis, that is the gifts for the first year 
are taxed at the lowest rates applicable. 
Gifts in the second year are added to the 
gifts of the preceding year and taxed at 
the rates applicable to the higher brack- 
ets. This is continued for each succeed- 
ing year. 

There is a specific exemption of $50,000 
against which the amounts claimed and 


allowed as exemptions in preceding years 
are likewise added or accumulated. Gifts 
of $5,000, or under, are not taxable or 
cumulative. The amount of all gifts made 
to the United States or any State or 
political subdivision thereof for public 
purposes, or to organized charity, or any 
fraternal society to be used for religious, 
charitable, scientific, literary or educa- 
tional purposes, or to posts or organiza- 
tions of war veterans, or to special funds 
for vocational rehabilitation of war vet- 
erans, are exempt from the tax. 

The gift tax returns are to be filed on 
or before the 15th day of March, follow- 
ing the close of the calendar year. If the 
tax is not paid it becomes a lien on the 
gifts and the donee becomes personally 
liable for such tax to the extent of the 
value of the gift. The procedure for the 
olaien of the tax is similar to the 
procedure for the collection of income 
tax. Taxpayers may appeal to the United 
States Board of Tax Appeals from the 
decision of the Commissioner. 


Excise Taxes 


The Revenue Act of 1932 fixes various 
excise taxes on the sale by the manufac- 
turer or producer of various articles, 
mostly belonging to the luxury or semi- 
luxury class. The rate of tax varies with 
each item. 

In addition to the manufacturer’s tax, 
there are taxes imposed on certain tele- 
graph, telephone, cable, or radio dis- 
patches and messages, on admissions, 
transportation of oil by pipe line, lease of 
safe deposit boxes, checks, boats, and 
issues and transfers of stocks and bonds 
and realty, and sales of produce for fu- 
ture delivery. The provisions of these ex- 
cise taxes are too long and complicated 
to form a part of this article. 


General 


By the Economy Bill of 1932, enacted 
June 30, 1932, the rate of interest on re- 
funds of all taxes was reduced from six 
to four per cent. The Government still 
charges six per cent on additional taxes 
found to be due. 

When Congress convened on Decem- 
ber 5, 1932, President Hoover pointed out 
the necessity of additional revenues and 
suggested a sales tax on specific articles. 
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The Jury System as it Exists 


CALLS FOR THOUGHTFUL CONSIDERATION OF BENCH AND 
BAR. POSSIBILITIES OF RELIEF FROM 
ATTENDANT MISCHIEFS 


George B. Webster, of the Los Angeles Bar 


The general use of the special verdict 
provided by Section 624, Code of Civil 
Procedure, would in all probability ob- 
viate much of the uncertainty of the re- 
sults of a jury trial, diminish the number 
of new trials and appeals, and satisfy 
most of the opponents of the jury system. 


In all of the discussion of the jury sys- 
tem as it now exists, and in all the argu- 
ments for and against its continuance, 
especially in civil cases, the disputants 
seem to have overlooked its real purpose 
and to have ignored the question whether, 
if it must be retained, something cannot 
be done to render it more effective. The 
rising tide of appealed cases, as well as 
the loss of time and waste of effort in- 
volved in moving for a new trial, calls 
for the thoughtful consideration of every 
judge and trial lawyer upon any sugges- 
tion which may possibly lead to better- 
ment of existing conditions. As is well 
understood in the profession, the real 
purpose of calling a jury is to determine, 
through it, controverted questions of fact, 
and in its favor it is said that twelve 
persons are more likely to reach a cor- 
rect conclusion on such questions than 
one alone; but giving to that argument 
the full measure of its intended weight it 
may fairly be doubted that the argument 
justifies the conclusion under the pres- 
ent method of submitting to a jury such 
issues. After days of listening to wit- 
nesses and hearing documentary evidence 
we read off to a jury a mass of declara- 
tions of law which many times are no 
sooner heard than forgotten, and a case 
is then turned over to the jurors to de- 
cide in one way or the other. 


In the circumstances it is not a matter 
of wonder that so many verdicts must be 
arrested by motion for new trial or, that 
so many judgments based upon jury ver- 
dicts must be reversed. This method of 


ours gives the jurors an erroneous idea 
of the power and the duty of a jury as 
is evidenced by the remark often heard 
from a juror on learning that his or her 
verdict has. been set aside for new trial, 


—“What’s the use of having a jury if its 
verdict can be ignored?” In a recent case 
after several days of testimony a jury was 
given forty-seven instructions and re- 
turned a verdict in less than an hour. 
Can any person, even the most earnest 
advocate of trial by jury, contend that 
the evidence in this case was thought- 
fully considered and the verdict deliber- 
ately reached? 


Instances of Error 


If it be said in answer that this was 
an isolated instance and one which might 
not occur again, it is apt to reply that 
the answer is in the nature of a plea of 
confession and avoidance but defective 
in that it confesses but does not avoid. 
Innumerable instances of error and in- 
justices resulting from the verdicts of our 
present day juries may be cited without 
great tax upon energy or recollection. 
Some of them are these: a verdict of one 
dollar against a defendant held guilty of 
an outrageous slander; a verdict of 
$5,000.00 for a victim of the defendant’s 
gross negligence dependent upon her 
earnings whose admitted injuries were 
painful, permanent and almost totally 
disabling; a verdict for $150,000.00 for 
a modest gentleman of the cloth, un- 
known outside of his own church, for a 
publication susceptible of the construc- 
tion that he had not fully accounted for 
collections made by him. 


To be sure, the trial judge may set 
aside such anomalous verdicts; but why 
should the necessity exist, involving, as 
it does, the delay and expense of another 
trial often prohibitive to the injured par- 
ty? The very fact that such things can 
occur condemns that which makes them 
possible and certainly calls for something 
more than the suggestion of antiquity and 
the failure to provide some better method 
of fact finding. The one is but to say 
that error long persisted in becomes bind- 
ing and the other borders too closely on 
the laissez faire doctrine to satisfy the 
demands of modern jurisprudence. 
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Criticism Needed 


In these days of unrest there are plenty 
of iconoclasts, but not so many of them 
suggest anything better than that which 
they would destroy. Of course, their at- 
tacks upon the existing order of things 
are not helpful in the effort to promote 
a more speedy and more certain admin- 
istration of justice. What really is needed 
is some criticism of the existing evils 
which carries with it a suggestion of that 
through which betterment may be as- 
sured, or at least reasonably anticipated. 


So in raising once more the hue and 
cry against the jury system as it now 
exists it is appropriate to direct the atten- 
tion of the profession to the possibilities 
of relief from its attendant mischiefs and 
insufficiencies through special verdicts or 
special findings upon interrogatories to 
accompany general verdicts. Special ver- 
dicts were well known to the common 
law and were in use as early as 13 Ed- 
ward I, although they were not the same 
as what are called such in several of the 
code states. Then the distinction between 
special verdicts and special findings was 
sharply drawn. The purpose of the former 
was to supply a basis for the judgment 
later to be rendered and it was formu- 
lated accordingly, while the object of the 
latter was to furnish the means of test- 
ing the correctness of the jurors’ conclu- 
sions as evidenced by their verdict; but 
now the two terms are often commonly, 
although incorrectly, used as having the 
same general meaning. 


Be that as it may, however, we are not 
remitted to the common law, except for 
further illustration of the satisfactory re- 
sults from the use of special findings, nor 
is the necessity of constitutional amend- 
ment or legislative action involved, since 
section 624 of our Code of Civil Proced- 
ure is entirely sufficient to put in force 
what is here proposed. That section de- 
fines a special verdict as one “by which 
the jury finds the facts only, leaving the 
judgment to the court,” and necessarily 
the word “judgment,” as thus employed, 
means the conclusions of law upon 
the facts so found. In other words, the 
section imports and implies a determina- 
tion by the jury of what facts are estab- 
lished by the evidence, instead of a gen- 
eral finding for either party to the case 
with an assessment or denial of damages. 


™ 


Jury Functions Confined 


the jury were so confined, there would 
be less complaint over verdicts than when 
the jury is turned out to roam at large 
in the field of speculation and left at 
liberty to return a general verdict on all 
the issues in the case, under instructions 
sometimes confusing and more often dis- 
regarded. If the jury were required to 
answer the questions whether or not the 
evidence showed the defendant to be 
guilty of negligence, whether or not it 
showed the plaintiff to be guilty of con- 
tributory negligence, and what, if any- 
thing, the amount of damages should be, | 
the probability is that there would be 
fewer verdicts brought about through like 
or dislike of one party or the other, favor- 
able or unfavorable impressions of one of 
the attorneys engaged in the trial, or dis- 
position to decide the whole issue upon 
individual ideas of what a particular juror 
thinks he or she would have done rather 
than upon the probable conduct of that 
established criterion of judgment, the 
man of ordinary care and prudence act- 
ing in the same or similar circumstances. 

So, too, if the jury in a contract case 
should be directed in returning a verdict 
for one of the parties or the other to 
answer categorically the questions: Did 
the defendant make the contract in ques- 
tion? Did he do what this alleged con- 
tract provided he should do, and if not 
why he did not do so? — there would be 
something to disclose what brought about 
the verdict, a mystery now too often at- | 
tendant upon verdicts of juries, and there- 
fore something to guide a trial judge in 
making up his mind whether or not to 
let the verdict stand. : 

Sometimes we fail to realize the diffi- 
culties which confront a trial judge in 
determining such a question. On the one 
hand, if he sets aside the verdict he sub- | 
jects himself to a charge of usurping the } 
prerogatives of the jury, and if, on the! 
other, he accepts it he often has to give | 
approval to what he would not himself 
have done; but these answers by the jury | 
to the special interrogatories propounded 
to them would furnish not only a reason 
for his decision but as well a justifica- 
tion of it. 


Section 625 C.C.P. 


There is nothing in section 625 C.C.P. 
which would prevent the successful op- 
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eration of the practice here proposed be- 
cause, although it seems to give the jury 
the right to render a general verdict in 
cases involving the recovery of money or 
specific real property, it also provides that 
in all cases the Court may instruct the 
jury (if they find a general verdict) to 
make written findings upon particular 
questions of fact and it requires that in 
case of inconsistency between the general 
verdict and these special findings the 
Court shall render judgment according to 
the latter rather than the former. So, in 
all cases for recovery of money judg- 
ments or specific real property, whether 
they be personal injury cases, contract 
controversies, or ejectments, the same re- 


THE CHRISTMAS JINX 
(Continued from page 101) 


from Washington in a bag. The Message 
was still in the bag—in Washington—for 
the judge had snatched the wrong one 
in his hurry to get away—oats! The or- 
chestra finished the number as the curtain 
closed on one of the funniest, craziest, 
most hilarious Jinx the local Bar ever 
staged — as one of the spectators de- 
scribed it — “Well written, well acted, 
well received.” 


Roll of Honor 


Great credit is due to George Breslin, 
Chairman, and his Jinx Committee of 
Jesse J. Frampton, Secretary, Rex Hardy, 











sult can be accomplished and all the ben- 
efits of the special verdict secured by the 
submission to the jury of these special 
interrogatories. 

It is difficult to see how those who re- 
tain their favor for the jury system could 
object to the procedure here proposed. On 
the contrary it would seem to afford them 
opportunity to justify their faith. Noth- 
ing more is necessary to put this pro- 
cedure into effect than a rule of Court 
or an agreement among the judges pre- 
siding in jury departments. It is not 
necessary to go to the people or to the 
legislature for authority or approval. The 
power exists now; why should it not be 
exercised ? 


Scenarist and Producer, Otto J. Emme, 
Stage Manager, Jack W. Hardy, Pub- 
licity, Erwin W. Widney, Walter E. 
Burke, Everett W. Mattoon, Milton H. 
Schwartz, Joe Crider, Jr., Florence 
Bischoff, Judge Charles S. Burnell, Judge 
Clement L. Shinn, the late Judge Clair 
S. Tappaan, Judge LeRoy Dawson, Au- 
gustus F. Mack, Jr., Gaines Hon, Charles 
E. Beardsley and Kenneth Chantry. Spe- 
cial mention should be made of Rex Har- 
dy, who not only wrote the entire show 
with a few exceptions, devoting many 
weary hours to it, but who further staged 
and produced it. The Committee as a 
whole deserves unstinted praise for a 
unique, pleasing Jinx, the result of two 
months of consistent work. 
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ATTENTION LAWYERS 


The Los Angeles Legal Secretaries Association are conducting a 
free employment bureau, where legal secretaries for whole or part 
time may be obtained, at 410 Pacific Mutual Building. Phone 


Your cooperation ts sincerely solicited. 


LOS ANGELES LEGAL SECRETARIES ASSOCIATION 
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Employee and Independent Contractor 
Distinguished 


UNDER INDUSTRIAL ACCIDENT ACT. STATUTORY DEFINITION 
STRESSES ELEMENT OF CONTROL 


Douglass A. Campbell, of the Los Angeles Bar, Referee, 
Industrial Accident Commission* 


In an earlier article, (The Bulletin for 
November, 1932) the highlights of the 
jurisdiction of the Industrial Accident 
Commission were discussed. The various 
phases of its incidental jurisdiction are 
after all, but facets of the central consti- 
tutional jurisdiction. The Commission has 
no jurisdiction of a claim except when 
the relationship of master and servant 
exists either between the parties at the 
time of the alleged injury,’ or the claim 
is incidental to such relation.* 

I. There is no distinction between the 
term “servant” and “employee.”* While 
the Act furnishes its own definitions of 
“employee” and “employer,’* due to con- 
stitutional limitations, no essential change 
in scope of the common law conception 
of these terms is possible.* It therefore 
follows that the statutory definition which 
stresses the element of control as an es- 
sential ingredient of the relation is still 
operative.® 

An employee is one who is in the serv- 
ice of another under any appointment or 
contract of hire or apprenticeship, express 
or implied, oral or written, including 
aliens and minors, whether lawfully or 
unlawfully employed, and all elected and 
appointed paid public officers.’ The term 
“employee” is defined in the dictionaries 
as one employed by another, a clerk or 


workman in the service of an employer.® 
It has been generally defined under other 
statutes as “one who works for wages, 
salary or hire.” The term implies con- 





os 


tinuity—regular and continual service.'® | 
| specif 


II. The employer is one who has an- 
other in service under any contract of 
hire, express or implied, and who exer- 
cises control of that other during the 
course of such labor.'! The definition is 
thus all inclusive, and applies to the State 
and its subdivisions. 

III. As respects the Compensation Act, 
one is either an employee or an independ- 
ent contractor. There is no other alterna- 
tive, whether the relation be disguised 
as an “agency” or otherwise.'? 


No Contract Required 

Under the Act, no formal contract of 
hire is required.'? If one is performing 
service for another at the latter’s request, 
receives something in consideration 
therefor and is not sufficiently free from 
control as to become an independent con- 
tractor, he is such other’s employee." 
Where no express contract exists, under 
these circumstances, one is implied. A 
contract of employment, express or im- 
plied, is however, an essential element in 
creating the relation.'!> If there be no ex- 
press contract, such acts must be estab- 





(*Mr. Campbell contributed an article on “Ju- 
dicial Boundaries of the Industrial Accident Com- 
mission,” to the November Butietin. Through 
inadvertence his name as author of that article 
was omitted.) 


1. Carstens v. Pillsbury, 172 Cal. 572, 158 Pac. 
218, 3 I.A.C,. 215 (1916). 

2. Pac. Employers Ins. Co. v. Ind. Acc. Comm. 
212 Cal. 139, 298 Pac. 23, 17 I.A.C. 283 (1932). 


3. White v Alameda, 124 Cal. 95, 56 Pac. 795 
(1899). 


4. Kirkpatrick v. Ind. Acc. Comm., 31 Cal. App 
668, 161 Pac. 274, 3 I.A.C. 455 (1916) Sec. a7 
Comp. Act. 

5. Flickenger v. Ind. Acc. Comm., 181 Cal. 425, 
184 Pac. 851, 6 I.A.C. 11 and 169 (1919). 

6. Cal. Civ. Code Sec. 2009. 

7. Sec 8(a) Comp. Act. 


8. State ex rel Corczyca v. Minn., 174 Minn. 594, 
219 N.W. 924, (1928). 

9. First National Bank v. Barnum, 160 Fed. 245 
(D.C.Pa. 1908). 


10. L. & N. R. R. v. Wilson, 138 U. S. 501, 11 
Sup. Ct. 405, 34 L. Ed. 1023 (1890). 

11. Ocean Acc. etc. Co. v. Ind. Acc. Comm., 179 
Cal. 432, 177 Pac. 273, 5 I.A.C. 228 (1918), 
Cal. Civ. Codes, 2009. 

12. St. Comp. Ins. Fund v. Ind. Acc. + Coe 
Cal. Dec. 265, .......- Cal. .. P. ai 
Ta cas. . (1932). 

See note in 19 ALR. 226. 

13. Dept. of Natural Resources v. Ind. Ace. 
Comm., 208 Cal. 14, 279 Pac. 987, 16 I.A.C. 
79 (1929). 

14. Cal. Civ. Code Sec. 1981. 
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lished as will show unequivocally that the 
parties recognize one another as master 
and servant. 

IV. It is almost impossible to define 
an independent contractor in such man- 
ner as to give due recognition to the full 
scope of the term. It has been rather fre- 
quently defined as: One who renders 
service in the course of an independent 
employment or occupation subject to his 
employer’s control only in the results of 
the work and not in the means whereby 
it is to be accomplished.'*® 

The Act has defined an independent 
contractor as “any person who renders 
service, other than manual labor, for a 


| specified recompense, for a specified re- 


sult, under the control of his principal as 
to the result of his work only and not as 
to the means by which such result is 
accomplished.”!7 

This definition was declared to be un- 


| constitutional because of the inclusion of 


the two elements “other than manual 
) labor, for a specified recompense.”!® Upon 
latter consideration, the validity of the 
clause “for a specified recompense” was 
recognized.'? This leaves the final defini- 
tion: “Any person who renders service, 
** * for a specified recompense, for a 
specified result, under the control of his 
principal as to the result of his work only 
and not as to the means by which such 
) result is accomplished.” 

The Test 


V. The test of the relation between the 
parties, is their contract, not their course 
of conduct. However, when the terms of 
the contract are in doubt, the conduct of 
the parties in its execution and perform- 
ance may be considered as an aid in con- 
struing it, and, if a reasonable construc- 
tion is presented, should be adopted by 
the court.2° When the contract is once 
determined, the presence or absence of 


Such a contract must be construed 
from its “four corners” and not from an 
isolated paragraph.** The intention must 
be gleaned from the language used in the 
entire instrument regardless of the classi- 
fication of the parties as determined by 
themselves. It is not the nomenclature 
which the contract uses, but the pro- 
visions which it makes for control of the 
details of the work, that determines the 
status of the parties.?? 

If the contract purports to make one 
party an independent contractor, but by 
the nature of the services rendered, the 
actions and attitudes of the parties, the 
relation of master and servant exists, then 
the written contract may be regarded as 
a mere device whereby the employer 
seeks to be relieved of liability.?? 

There is a presumption that “any per- 
son rendering service for another, other 
than as an independent contractor, * * * 
is an employee within the meaning of this 
Act.23. This is an affirmative defense,** 
the burden of proof of which is upon the 
party raising the issue.?*> The effect of 
the presumption is to declare that the 
power of control is possessed.?°® 

In view of this presumption of control, 
if the contract be silent concerning the 
right to control the details of the work, 
it is clear that the principal did not, as a 
matter of law or fact, relinquish his right 
of such control.?7 

Whether the unambiguous contract 
establishes the relation of master and 
servant or principal and contractor is a 
matter of law.*® Where there is a con- 
flict as to the terms of the contract, either 
a question of fact,?? or a mixed question 
of law and fact is presented.?? Notwith- 
standing the liberal interpretation con- 
templated by the Act,?° the terms “em- 
ployee” and “independent contractor” re- 
tain their common law meaning and are 
still to be given that meaning which 
courts have always given them.?! 





the right of control by the principal is 

the important element.?! 

16. Fid. & Cas. Co. v. Ind. Acc. Comm., 191 Cal. 
404, 216 Pac. 578, 10 I.A.C. 295 (1923). 

17. Sec. 8(b) Comp. Act. 

18. Flickenger v. Ind. Acc. Comm., 181 Cal. 425, 
184 Pac. 851, 19 A.L.R. 450, 6 LA.C. 11 and 
169 (1919). 

19. Fid. & Cas. Co. v. Ind. Acc. Comm., 191 Cal. 
404, 216 Pac. 578, 10 I.A.C. 279 (1923). 

2. Hartley v. Red Ball Transit Co., 344 Ill. 534, 
176 N.E. 751 (1931). 

21. May v. Farrell, 94 -. App. 705, 271 Pac. 
789, 15 oe 207 (1928). 

2, Arne v. W. Silo Co., 242 N. W. 539 (Iowa 

2). 





23. Sec. 8(b) Comp. Act. 

24. Sec. 19(d) 1, Comp. Act. 

25. Hillen v. Ind. Acc. Comm., 199 Cal. 577, 250 
Pac. 570, 13 I.A.C. 215 (1926). 

26. Cal. Civ. Code Sec. 2009. 

27. Mallinger v. Webster City Oil Co., 228 N.W. 
41 (Iowa 1929). 

28. rh aa Case, 272 Mass. 229, 172 N.E. 346 

30) 
29. 
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Hillen v. Ind. Acc. Comm., 199 Cal. 577, 250 
Pac. 570, 13 I.A.C. 215 (1926). 

Sec. 69(a) Comp. Act. 

31. Mallinger v. Webster City Oil Co., 211 Iowa 
847, 234 N.W. 255 (1931). 
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Elements Deciding Relation 


VI. The method of payment is an ele- 
ment to be considered but is not ordinar- 
ily decisive of the relation.*2 The amount 
of money paid ;*? that payment is by the 
piece,>>_ commission,** or involves a 
profit?® is not decisive. As a matter of 
general experience, where payment is 
based upon time or piece, the workman 
is usually an employee.*® Where it is 
based upon a lump sum for the work, he 
is usually a contractor.*’ 

VII. Where specified results are under- 
taken, the engagement usually creates 
the status of independent contractor.*® 
Under this type of arrangement, there is 
an undertaking to perform on one side 
and a corresponding obligation to accept 
certain labor or the results thereof on the 
other, with a legal obligation upon each 
party to complete their commitments, and 
no power to quit without liablity.*? 

VIII. The accepted doctrine is that the 
relation of master and servant does not 
exist unless the employer retains the 
right to direct the mode and manner in 
which the job shall be done; or, in other 
words, may direct authoritatively not 
only what shall be done, but how it shall 
be done.*° 

A distinction must be drawn between 
an order and a suggestion relating to the 
necessary co-operation where the work 
furnished is part of a larger undertaking. 
The control contemplated is an immedi- 
ate authoritative right of direction.*! The 
degree of the right of control possessed 
is important.42 One may exercise a lim- 
ited control for a definite and restricted 
purpose without becoming an employer.*? 


The relation does not require the exercise 
of the right of control.** Its possession 
or retention is sufficient.** 

The Act uses the word “details” but 
does not define it. There are many ele- 
ments of the work which are subject to 
control. Some jurisdictions will stress one 
factor, and hold that to be decisive. Other 
jurisdictions will hold that some other 
element is decisive. The truth probably 
lies between—that they are all circum- 
stances to be considered, and, any or all 
of them, taken with other circumstances 
may be sufficient to turn the scale to- 
wards either contractor or employee.** 
The weight of each test rises and falls 
in the scale as it is counterbalanced by 
one or more of the remaining tests.*® 


Factors to be Considered 

(a) It has been said that the true test 
of the status is that the independent con- 
tractor renders service in the course of 
an independent calling, following his 
principal’s desires only in the result, but 
not in the means used.*”? The fact that 
one pursues an independent calling is im- 
portant*® but not necessarily decisive.*? 
The work need not be within the person’s 
normal calling,*®® nor need he maintain an 
office or place of business.°® However, 
where a license from the State is required 
before one may engage in an occupation, 
a certain independence is thereby indi- 
cated and an inference of status arises 
which can be overcome only by a strong 
showing of subserviency to the direction 
and control of the alleged employer.°! 

(b) That the workman may begin or 
discontinue work whenever he desires or 
that he may work at such times as he 





32. Pryor v. Ind. Acc. Comm., 186 Cal. 
Pac. 1045, 8 I.A.C. 133 (1921). 

33. Hillen v. Ind. Acc. Comm., 199 Cal. 
Pac. 570, 13 I.A.C. 215 (1926). 


4. Brown v. Ind. Acc. Comm., 174 Cal. 
Pac. 684, 4 LA.C. 73 (1917). 


35. Sloane v. United Features Syndicate, 238 
N.Y.S. 91, 135 Misc. Repts. 365 (1930). 

4%. Ind. Com. v. Hammond, 77 Colo. 414, 236 Pac. 
1006 (1925) ; See note in 42 A.L.R. 619. 

37. Dearborn v. Ind. Acc. Comm., 187 Cal. 591, 
203 Pac. 112, 8 I.A.C. 277 (1921). 

38. Hillen v. Ind. Acc. Comm., 199 Cal. 577, 250 
Pac. 570, 13 I.A.C. 215 (1926). 

39. Helmuth v. Ind. Acc. Comm., 59 Cal. App. 
160, 210 Pac. 428, 9 I.A.C. 190 (1922). 

40. Fid. & Cas. Co. v. Ind. Acc. Comm., 191 Cal. 
404, 216 Pac. 578, 10 I.A.C. 295 (1923). 

41. Barton v. Studebaker, 46 Cal. App. 707, 189 
Pac. 1025 (1920). 
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Kirkpatrick v. Ind. Acc. Comm., 31 Cal. App. 

668, 161 Pac. 274, 3 I.A.C. 455 (1916). 

Pac. Gas etc. Co. v. Ind. Acc. Comm., 197 Cal. 

164, 239 Pac. 1072, 12 I.A.C. 341 (1925). 

Globe Indem. Co. v. Ind. Acc. Comm., 208 

Cal. 715, 284 Pac. 661, 17 I.A.C. 183 (1931) 

Standard Oil Co. v. Anderson, 212 U.S. 215, 

29 Sup. Ct. 252, 53 L. Ed. 480 (1908). 

Kisner v. Jackson, 159 Miss. 424, 132 So. 90 

(1931). 

Whiting Mead etc. Co. v. Ind. Acc. Comm., 

67 Cal. App. 618, 228 Pac. 352, 11 I.A.C. 235 

(1924). 

48. Fid. & Dep. Co. v. Ind. Acc. Comm., 176 Cal. 

448, 168 Pac. 890, 4 I.A.C. 334 (1917). 

49. Hillen v. Ind. Acc. Comm., 199 Cal. 577, 250 
Pac. 570, 13 I.A.C. 135 (1926). 

50. R. C. Archbishop v. Ind. Acc. Comm., 194 
Cal. 660, 230 Pac. 1, 11 I.A.C. 285 (1924). 

51. Moody v. Drackett, 204 Cal. 668, 269 Pac. 542, 

15 LA.C. 175 (1928). 
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chooses is a strong indication that he is 
an independent contractor.*? Where his 
time is subject to the control of the prin- 
cipal, this is suggestive of the employee 
relation.*? Definite hours of labor is a 


normal characteristic of the employer- | 


employee relation.** 


(c) The control of the workmen doing 
the actual manual labor in the perform- 
ance of the work is an extremely impor- 
tant element in determining whether they 
are employees of the principal or of an 
independent contractor.°? The fact that 
the contractor employs, pays and has full 
right to control the workmen is practical- 
ly decisive of his independence.*® 


(d) Whether the principal or workman 
has control of the premises where the 
work is to be done, while regarded as an 
important circumstance is not an absolute 
test to determine the status of the par- 
ties.°” 

(e) One of the factors more or less 
controlling is whether the workman must 
give all or only a part of his time to the 
work.>® Where the relationship requires 
a continuity of service involving a series 
of acts of personal service, this is a very 
strong indication of employee status.’ 


(f) Personal service is a marked char- 
acteristic of the relation of master and 
servant. The right of substitution does 
not connote personal service. On the con- 
trary, it is indicative of an independent 
contractural relation.°° The right to em- 
ploy assistants to perform the work is 
recited in some of the cases as a circum- 
stance evidencing an independent em- 
ployment.*! Under this view, the power 
to delegate or assign a duty is incon- 
sistent with the employee-employer stat- 
us, as that is not ordinarily delegable.® It 


must be remembered, however, that the 
power of delegation varies in direct pro- 
portion to the authority vested in the 
person whose status is in question, and 
this test is after all only persuasive in 
many situations. 


(g) The right to change plans is not 
necessarily decisive, but must be consid- 
ered with the other circumstances in- 
volved in the relation and agreement.” 
The terms upon which the change may be 
made are important. ; 


(h) The right to discharge at will with- 
out liablity is almost decisive of the ques- 
tion. It has been stated that no single 
circumstance is more conclusive to show 
the presence of the relationship of em- 
ployee than the right of the principal to 
end the services of the workmen when- 
ever the former sees fit to do so.®* A 
corresponding test would be the right of 
the workman to quit at any time without 
liability or obligation to complete the un- 
finished portion of his work. 

(i) The right to supervise the work or 
inspect its performance does not make a 
contractor into a servant, where the mode 
and means of performance are within the 
control of such contractor. It is the right 
of the principal to go upon the premises 
and see that the work is being done ac- 
cording to the specifications of the con- 
tract and does not change the relation of 
the parties.® 

(j) The opinion of the workman as to 
who is his master is immaterial. The ex- 
press terms of the contract alone deter- 
mines that.% 

(k) The length of time for which the 
workman has been engaged in the work 
is immaterial and has no bearing upon 
the status.®°” 





52. Stephens v. Ind. Acc. Comm., 191 Cal. 261, 
215 Pac. 1025, 10 I.A.C. 293 (1923). 

53. In Re Dobson, 124 Me. 305, 128 Atl. 401, 48 
A.L.R. 603 (1928). 

54. Underwood v. Comr. of Int. Rev., 56 F (2d) 
67 (C.C.A. 4th Cir. 1932). 

55. Fed. Mining etc. Co. v. Thomas, 99 Okla. 24, 
25 Pac. 967 (1924). 

56. Boswell v. Laird, 8 Cal. 469, 68 Am. Dec. 345 
(1857). 

57. Kisner v. Jackson, 159 Miss. 424, 132 So. 90 
(1931) 

58. Eng-Skell Co. v. Ind. Acc. Comm., 44 Cal. 
App. 210, 186 Pac. 163, 6 I.A.C. 209 (1919). 

59. Press Pub. Co. v. Ind. Acc. Comm., 190 Cal. 
114, 210 Pac. 820, 9 I.A.C. 248 (1922). 


60. Coul v. Peck Dry Goods Co., 326 Mo. 870, 3 
S.W. (2d) 758 (1930). 

61. Stephens v. Ind. Acc. Comm., 191 Cal. 
215 Pac. 1025, 10 I.A.C. 293 (1923). 


62. Donlon Bros. v. Ind. Acc. Comm., 173 Cal. 
250, 159 Pac. 715, 3 I.A.C. 390 (1916). 


63. See note in 14 R.C.L. 70. 

64. Hillen v. Ind. Acc. Comm., 199 Cal. 577, 250 
Pac. 570, 13 I.A.C. 215 (1926). 

65. Fed. Mining etc. Co. v. Thomas, 99 Okla. 24. 
225 Pac. 967 (1924). 

66. Pryor v. Ind. Acc. Comm., 186:Cal. 169, 19% 
Pac. 1045, 8 I.A.C. 133 (1921). 

67. Van Watermeullen v. Ind. Comm., 343 Ul. 73 
174 N.E. 846 (1931). 


261, 





Fx 
with 
once 
tions 


i Assc 


estin 


Bull 





type: 
In 
| ion 
sent 
} bers! 
and 
As 
featu 
ence: 
answ 
balar 
ot te 
news 
of th 
tions 
gene! 
lems, 
ing t 
admit 
Fo! 
the q 
the a 
E ©. 
— 


An 
2. Q. 


An 


An 


4.0. 
(a) 


(b) 


Ans 








the | 





F em- 
yal to 
vhen- 
64 A 
rht of 
thout 
le un- 


ork or 
ake a 
mode 
in the 
right 
mises 
ne ac- 
> con- 
ion of 


as to 
he ex- 
deter- 


ch the 
. work 
upon 


870, 32 
‘al. 261, 


173 Cal. 
y: 


577, 250 
Ykla. 24, 
169, 198 


3 Il. 73 





LOS ANGELES BAR ASSOCIATION BULLETIN 


Page 117 





What Should the “Bulletin” Print? 


OPINIONS OF MEMBERS EXPRESSED IN ANSWERS TO 
QUESTIONNAIRE. COMMENTS GENERALLY FAVORABLE 


For a long time the Committee charged 
with the duty of publishing The Bulletin 
once each month, has pondered the ques- 
tions: “What shall we do to make the 
Association’s official organ more inter- 
esting and helpful to members? Is The 
Bulletin read by the members, and what 
types of articles are favored?” 

In order to get an expression of opin- 
ion on these problems, the Committee 
sent a questionnaire to the entire mem- 
bership, asking for comment, criticism 
and suggestions. 

As to types of articles which should be 
featured, the answers furnish wide differ- 
ences of opinion. A large majority of the 
answers favor what may be described a 
balanced literary diet; that is, a mixture 
of technical and non-technical articles; 
news of the Association’s activities, and 
of the activities of other large Associa- 
tions on matters affecting the profession 
generally; articles on procedural prob- 
lems, and a discussion of questions hav- 
ing to do with the advancement of the 
administration of justice. 

Following is a list of the questions in 
the questionnaire and a recapitulation of 
the answers: 


1. QO. Do you read The Bulletin regular- 


ly? 
Answers: Yes, 225; no, 7; Occasional- 
ly, 12. 
2. Q. Do you find it interesting and help- 
ful? 


Answers: Yes, 207; no, 5. Very inter- 
esting, 21; sometimes, 5; occasion- 
ally, 2; frequently, 1; fairly, 1; 
other answers, 6. 

In view of the fact that it is self- 
supporting, do you want publica- 
tion to continue? 

Answers: Yes, 239; immaterial, 2; 
don’t care, 1; quarterly, 1; no an- 
swer, 4. 

4. QO. Do you prefer — 

(a) Technical legal articles on sub- 
stantive law with citations of 
authorities, or 

(b) Articles on procedural questions 
with citations of authorities? 

Answers: Both, 119; neither, 7; (b) 
46; (a), 21; no preference, 8; no 


3. Q. 


answers, 43; (a) (b) and other 
types, 4. 

5. Q. Do you favor articles having to do 
with the advancement of the inter- 
ests of the lawyers, such as chiefly 
concern activities of the Bar Asso- 
ciation and the administration of 
justice? 

Answers: Yes, 149; no, 17; some, 12; 
not so much, 13; immaterial, 1; all 
three types, 3; about 20 per cent, 
1; no answer, 52 

6. Q. Do you prefer articles of all three 
types mentioned in 4 and 5 above, 
in the proper proportion? 

Answers: Yes, 209; no, 7; 4(a) and 5, 
equally, 1; 4(b) and 5, equally, 2; 
4(a) and 4(b), 1; 4(b), 4(a) and 
5, 1; 4, only, 3; ten per cent of (a), 
1; no answer, 21; much of 4(a), 
little of 5—ratio 4 to 1, 1; 5 only, 1. 

7. Q. If answer to 6 is yes, what propor- 
tion do you suggest? 

Answers: Equal, 54; more of 4, 33; 

mixed, 28; mostly 4(a), 13; mostly 

4(b), 10; 4(a) 25 per cent, 4(b) 

25 per cent, 5, 50 per cent; more 

of 5, 9; less of 5, 7; same as now, 

5; leave it to editors, 21; general, 

13; more spice and personal inter- 

ets, 1; local practice, 1; current de- 

cisions, 1; more Bar activities, 2; 

one-half 4(a), one-third 4(b), bal- 

ance, 5; no answer, 47. 

. Are you interested in news of the 
activities and actions of other large 
Bar Associations in other states, 
on subjects affecting the general 
good of the profession and ad- 
vancement of the administration of 

. Justice? 

Answers: Yes, 153; no, 41, slightly, 
19; somewhat, 6; incidentally, 2; 
by reference only, 2; not much, 10; 
no answer, 14; occasionally, 1. 


iO) 


Many members are capable of writing 
instructive and interesting articles, and 
the Committee requests those members 
to submit material. While no hard and 
fast rule obtains, it is suggested that no 
article should exceed 3,000 words, unless 
it deals with important changes in the 
laws of the state. 
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“Shopping for Probate Fees 


ACCEPTANCE BY ATTORNEYS OF LESS THAN STATUTORY 
FEES CONDEMNED 


By Steadman G. Smith, of the Los Angeles Bar 


Is it unethical or unprofessional for an 
attorney to accept a fee other than that 
prescribed by the Probate Code? 

A request has been presented to the 
Los Angeles Bar Association Committee 
on legal ethics for an opinion as to the 
propriety of an attorney accepting fees 
other than those prescribed by Section 
901 of the probate code. If this committee 
feels that such action is unprofessional or 
unethical, a vigorous campaign should be 
promulgated and continued, seeking to 
enforce this law. If it is determined that 
such action is not unethical or unprofes- 
sional, the result will be that attorneys 
must once more bid against each other 
to see who can set the lowest figure, or 
convince the prospective client that his 
work is the best. 

Sections 901, 902, 903 and 910 of the 
Probate Code constitute the basis upon 
which fees are allowed to attorneys for 
executors or administrators of decedent’s 
estates. The provisions of these articles 
are well known to all members of the Bar, 
and generally provide that such attorneys 
shall receive as their fees, 7% on the first 
$1,000, 4% on the next $9,000, 3% on the 
next $10,000, 2% on the next $30,000, and 
1% on all above $50,000, based on the 
amount of the Estate accounted for by 
the executor or administrator. Similar 
fees are also allowed to the executor or 
administrator for his services with a pro- 
vision that agreements for any higher fee 
between the executor or administrator 
and the heir, devisee or legatee shall be 
void. In addition to the commissions as 
outlined above, Sections 902 and 910 con- 
tain provisions for fees covering extra- 
ordinary services, which shall be set by 
the court as it may deem just and reason- 
able. 

The foregoing schedule of fees has been 
a part of the California statutory law 
since 1909, with only a minor change in 

1931. 
Question of Ethics 

To the members of the Bar who have 

enjoyed any considerable amount of pro- 


bate practice the professional situation 
involved in the foregoing Code Sections 
has been presented many times. In other 
words, a serious question of legal ethics 
is presented, to-wit: Is it unethical or un- 
professional for an attorney to accept or 
agree to accept a fee other than that pre- 
scribed by the Probate Code? A wide 
diversity of opinion exists among’ the 
members of the Bar on this score. I am 
informed that the late Judge James C. 
Rives, who for many years sat in the Pro- 
bate Department of our local Superior 
Court, and who was regarded as an emi- 
nent authority on Probate matters, con- 
tended that the fees of attorneys should 
be set strictly in accordance with the pro- 
visions in the foregoing Sections and that 
it was, to say the least, improper for an 
attorney to accept or agree to accept any 
other fee. He based his conclusions on 
his wide experience from which he ob- 
served that frequently attorneys would 
promise to accept a lower fee in order to 
obtain the business and then by indirect 
methods secure additional compensation, 
which would reimburse them in an 
amount greater than that which the Code 
prescribes. 


Code Sets Standard 


In other words, the Code sets the stan- 
dard or a fee for which the majority of 
attorneys can profitably handle probate 
matters, giving them their best time and 
attention. To accept a lesser fee will 
tempt the attorney to either slight his 
duties or obtain additional payment by 
improper measures. Several members of 
the bench and bar adopt the attitude, that 
while the probate code provides that any 
other contract for compensation is void 
as to the executor or administrator, no 
such provision is made as tothe attorney's 
fees. However, it is to be observed that 
Section 910 of the Probate Code expressly 
states in part that attorneys “shall be al- 
lowed out of the Estate as fees for con- 
ducting the ordinary probate proceedings 
the same amounts as are allowed by the 
previous article as commissions to execu- 
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tors and administrators,” thereby at least 
implying that contracts for a higher com- 
pensation are void as to attorneys, as 
well as to executors or administrators. 

It is also to be observed that in many 
cases where attorneys accept lesser fees 
than those provided for by the Code, vari- 
ous means are used to conceal this fact 
from the Court. It is a singular instance 
to find that the attorney expressly pro- 
vides in his final account for a lesser fee. 
Invariably the full fee is provided for and 
approved by the Court in the final ac- 
count and a rebate given the client or 
other consideration shown him by per- 
forming additional services, giving a re- 
ceipt in full for a smaller payment, etc. 
These attempts to conceal the real fee 
obtained, indicate to me that even those 
violating this Code Section agree that 
there is something unlawful or improper 
in so doing. 


“Shopping” by Beneficiaries 


It is, to say the least, most embarrass- 
ing for one to adhere strictly to the pro- 
visions of the probate code in this con- 
nection and, as a result, lose the oppor- 
tunity of probating the estate for a de- 
ceased client whom the attorney repre- 
sented many vears. I have experienced 
this situation on several different occa- 
sions. A typical case exists where an at- 
torney represents his client for some time, 
probably drafting for him a last will and 
testament with utmost care. On the death 
of such client the heirs or beneficiaries, 
with whom the attorney may have had 
little or no contact, instigate a “shopping 
tour” to obtain the attorney who will rep- 
resent the personal representative at the 
least cost to them. In the past, I have 
invariably advised such “shoppers” that 
in my opinion it was improper for me to 
set in advance the amount of my fee, 
calling their attention to the provisions 
of the probate code which expressly 
state what those fees shall be and im- 
pliedly reserve to the Court the right of 
finally determining the allowance to the 
attorney. The next one hears from such 
parties is a telephone call from some 
other attorney requesting him to appear 
and testify as a witness to his old client’s 
will. 


It may be conceded that at the present 
time attorneys well earn the fee pro- 
vided for by the probate code. However 
over a long period of years these code 
sections fail to consider the fundamental 
differences in estates on which an attor- 
ney should be awarded his compensation. 
At the present time we have all experi- 
enced conditions which require that the 
attorney expend considerable time and 
effort in reliance on a fee to be allowed 
from the estate and find only to his dis- 
may that all assets of the estate being in- 
cumbered in a manner which prohibits 
re-financing, he is left without any source 
from which to exact his fee. It is seldom, 
if ever, that local attorneys have enforced 
any personal responsibility on the execu- 
tor or administrator for payment of their 
fees as such attorney. 


Legislation Suggested 


For many years the law and custom in 
the State of Illinois required that the 
assistant Probate Judge shall fix the at- 
torney’s fees in an amount deemed rea- 
sonable under all circumstances. Obvi- 
ously this system and the one prevailing 
in California are both subject to numer- 
ous abuses. Probably a combination of 
the two would result in some equitable 
solution of this problem. The court in 
setting fees should consider the assets of 
the estate, the time involved, the legal 
questions which arose, the value of the 
property, the difficulties met by the at- 
torney in his work and numerous other 
questions impossible to be observed un- 
der the present system. Manifestly the 
attorney should not be allowed as great 
a fee for probating an estate with assets 
consisting entirely of bonds and cash in 
the bank as he should be for probating 
an estate where the assets are invested 
in apartment house real estate. 


It is urgently suggested that this mat- 
ter should be seriously considered by the 
legislative committees of our local and 
state bar Associations in order that some 
act may be presented to the 1933 legis- 
lature which will permit of greater equity 
in this connection to both attorneys and 
clients. 
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The Service of Law to Business 
By Owen D. Young* 


To qualify myself as a witness on the 
single point which I wish to make, it is 
necessary to refer to my personal experi- 
ence with the law. Roughly speaking, one- 
half of my career has been devoted to 
the practice of the law and the other half 
to business. During the first half, I tried 
to sell unseasoned advice to a reluctant 
public at any price. During the last half, 
[ have been a buyer of seasoned advice 
regardless of price. Having given and 
taken advice, and having made mistakes 
in both, it occurred to me that I might 
speak on the service of the law to busi- 
ness, or perhaps more concretely on the 
service of the lawyer man to the business 
man. That service naturally divides itself 
into two parts; one relates to things done 
in time past, the other to things to be 
done in the time to come. The first, 
broadly speaking, is the field of litigation ; 
the second, of counsel and advice. 

To business, and particularly to large 
business, the second is more important. 
Its serious problems always lie ahead. 
Litigation over things done is relatively 
unimportant. It is the necessary cleaning 
up process after the procession has 
passed. I have been so indelicate as to 
refer to it from the standpoint of busi- 
ness as merely street sweeping. The mo- 
ment a matter has to be litigated, if it 
involves money, as most business matters 
do, the large concern, if it be plaintiff, 
writes off the claim from its balance sheet. 
If it be defendant, it sets up a reserve 
adequate to meet any judgment. From 
that moment business is through. The 
trial lawyers come on the scene. If the 
transactions were complicated, they spend 
weeks, frequenlty months, in studying the 
facts. The courts struggle with them, and 
some time, usually a very long time from 
the standpoint of business, a final judg- 
ment is reached. 

If the plaintiff wins, it may, if the ex- 
penses do not exhaust the recovery, re- 
store something to its balance sheet 
which it had previously written off. If 
the defendant wins, it restores the reserve 
to its current operations. Both are rela- 
tively drab and unimportant facts in a 


_great business. 


And yet these cases to 
the lawyers and to the judges frequently 
seem to be of the greatest consequences, 
but to business the most important thing 
is to get it over quickly and be through 
with it. In my transfer from practice to 
business that much I had to learn, be- 
cause I used to think that a law suit was 
the most important thing in the world, 
and often it was to me. 


The Master Service 

Advice as to the propriety and legality 
of things to be done is the master service 
which the lawyer can render to business. 
Now my experience with the profession 
has generated this observation: Lawyers 
will work days and weeks and months, 
patiently and exhaustively, developing 
facts and studying the law applicable to 
them when matters are in litigation. They 
do not as a rule put anything like the 
same time and effort, the same care and 
work, or the same thoroughness in quali- 
fying themselves to give advice on the 
future. Frequently, it is offered quite off- 
hand. The lawyer is likely to assume a 
kind of fatalistic attitude when it comes 
to piercing the future. Knowing the un- 
certainty, he gives his reactions and hopes 
for the best. Not infrequently, he is in 
the position of the ‘Negro preacher con- 
ducting the funeral of a disreputable 
character, who said, “We hopes he is 
where we expects he ain’t.” * * * 


The Lawyer Must Forecast 


Dean Bigelow used to say that the law 
is only the resultant equilibrium of the 
contending forces of morals, economics, 
science, sociology, politics, and human 
emotions. Well, if one holds himself out 
as qualified to forecast the law, he must 
know all these subjects well enough to 
appraise their general tendencies and ap- 
ply them in his imagination. 

Suppose we were to visualize a long 
rope. It extends backward into the past 
beyond the point of vision. It reaches out 
into the future. Looking backward, it is 
tortuous but rigid. That is the law as it 
is and as it has been, the result of strug- 





*Address of Hon. Owen D. Young at the Annual Dinner of the American Bar Association. 
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gles long ago. Before us it is pliable and 
unplaced. In front, a tug of war is going 
on. Politics has hold of the rope. Eco- 
nomics has a hold. Sociology grasps it. 
Countless human beings, each small and 
insignificant, filled with all kinds of emo- 
tions, have their hold too. New forces, 
unknown before, are coming in. The air- 
plane invades what used to be our prop- 
erty; the radio waves pierce the walls of 
that castle which it has been the pride of 
English law to protect from invasion 
even by the King himself. Now the law- 
yer must forecast approximately where 
that rope will lie at any particular mo- 
ment as a result of the struggle. 


Of course, I expect the profession to 
forecast only court decisions. It would 
be asking too great a prophetic vision to 
anticipate future legislation, especially in 
these days. That is more of a business 
risk than a legal question. To enable the 
lawyers to forecast, however, the judges 
must know these forces well, too. So we 
see society constantly demanding that our 
judges shall be something more than mere 
experts in the rules that are and the rea- 
sons that have been. They must not be 
so much more, however, that they aban- 
don established principles for individual 
idiosyncrasies, otherwise all forecasting 
by the profession becomes impossible. 
The action of a composite and quickly 
responsible legislature may be a fair busi- 
ness risk, but the individual views of a 
judge, unanchored to past decisions, be- 
comes the merest gamble. 

The judge, with knowledge, sensitive- 
ness, and vision adequate to appraise 
these great contending forces but with 
restraint enough to hold fast to old prin- 
ciples is the one the public seeks and the 
profession must develop. 

One has to remember that business is 
always on the firing line. It is moving out 
into no man’s land. It is advancing into 
the unknown. The case law is several 
divisions back, because it is made up of 
decisions on things done. Necessarily 
there is a lag between the act which busi- 
ness has to take and the judgment of the 
act which the law ultimately gives. That 
has been true through all our history, of 
@urse. * 5 * 


Advisory Planning Groups 


At some other time I should like to 
suggest for consideration the formation 


of official advisory planning groups for 
the law, both in Federal and State Gov- 
ernments. Such groups could co-ordinate 
and unify our existing rules and diminish 
the confusion which arises from the addi- 
tion of many thousands of legislative acts 
every few years. As business becomes 
more integrated in the nation, we must 
have either more uniform laws in the 
states or a centralized law in Washington. 


We are experiencing now some of the 
disasters to a national credit structure 
which rests on the banking laws of forty- 
nine different sovereignties. Indeed, it is 
not enough to do it in the domestic field 
alone. Business is crying for more inte- 
grated rules throughout the world on all 
basic economic activities. And when I 
say business is crying, I do not want you 
to think of corporations, or banks or rep- 
resentatives of invested capital. I want 
you to hear the voices of hundreds of 
millions of people in all highly industrial- 
ized countries who are the mainspring of 
business and millions of whom are now 
out of work, not so much because basic 
economic laws have been violated as be- 
cause man-made laws have impaired and 
in some cases wholly destroyed the op- 
portunity of men readily and safely to 
exchange with each other the things they 
need to use and to make. 

The peace of the world, and particular- 
ly its stability, depends more on the sound 
adjustment of common-place relationships 
than on the mighty assertions of general- 
ities. But dealing with common things 
means work—hard work, prosaic work, 
attention to detail, great care and great 
patience. For example, the co-ordination 
of the world’s credit structure and the 
unification of the rules governing it is the 
affirmative counterpart of disarmament. 
We should arm the world economically 
to fight poverty and distress at the same 
time that we disarm her physically. In 
that planning program, the lawyers must 
play an important and in many respects 
a controlling part. * * * 


A Challenge to Lawyers 


So all of you lawyers who are talking 
about what the people in the economic 
field ought to do in the matter of making 
plans, I throw back to you the challenge 
of what you ought to do in the field of the 
law and what you must do as a basis for 
any economic planning at all. 
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Earnings of Young California Attorneys 


Last month The Bulletin printed a 
statement of the net professional income 
during the first year of practice of 542 
attorneys, as shown in the “Employment 
Survey” of the California State Bar in 
response to its questionnaire sent to at- 
torneys who have been admitted to prac- 
It was shown that 
the average for the 542 who reported on 
first year earnings was $986.00. 

From the same source of information, 
The Bulletin now presents the record of 
earnings during the second and _ third 
years of practice of those who answered 
the questionnaire of the State Bar. As to 
second year earnings, 203 answered the 
question, from which the following is 
tabulated : 


Numbers Numbers 

Amount of Attys. Amount of Attys. 
0 4 2101-2200 
1-100 7 2301-2400 
101-200 14 2401-2500 
201-300 17 2501-2600 
301-400 10 2701-2800 
401-500 7 2801-2900 
501-600 11 2901-3000 
601-700 4 3001-3100 
701-800 3 3101-3200 
801-900 3 3401-3500 
901-1000 16 3801-3900 
1101-1200 5 3901-4000 
1201-1300 3 4001-4100 
1301-1400 a 4101-4200 
1401-1500 12 4401-4500 
1301-1600 2 4601-4700 
1601-1700 2 5601-5700 
1701-1800 12 5901-6000 
1801-1900 i 6401-6500 
1901-2000 7 9801-9900 

2001-2100 2 14900-15000 
Total 203 


The average for the above is $1621.00. 


Third Year’s Average Earnings 


Comparatively few attorneys responded 
a to third year net incomes, only 55 
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giving figures. These answers show the 


following totals: 


Numbers Numbers 

Amount of Attys. Amount of Attys, 
0 2 2001-2100 1 
1-100 5 2101-2200 1 
101-200 1 2201-2300 2 
201-300 7 2301-2400 2 
301-400 1 2601-2700 1 
401-500 2 3401-3500 2 
501-600 1 3501-3600 2 
601-700 2 3901-4000 2 
701-800 1 4401-4500 1 
901-1000 1 4901-5000 1 
1301-1400 2 5901-6000 1 
1401-1500 1 6401-6500 1 
1501-1600 1 6601-6700 1 
1601-1700 1 8901-9000 1 
1701-1800 3 9901-10000 1 
1901-2000 4 —- 
Total 55 


The average for the above is $2113.00. 


Favor Law Office Employment 

To the Question: should one seek his 
employment in an established office, or 
embark in practice for himself from the 
beginning: 

(a) Law office employment? 

(b) Partnership? 

(c) Practice alone? 

969 answered as follows: 


730 


were in favor of (a) Law office em- 

ployment. 

53 were in favor of (b) Partnership. 

7 were in favor of (c) Practice alone. 
were in favor of both (a) and (b) 
and did not indicate a first choice. 

9 were in favor of both (b) and (c) 

and did not indicate a first choice. 


29 were in favor of both (a) and (c) 


and did not indicate a first choice. 


— 


was doubtful on the whole question. 
6 were in favor of all three, (a), (b), 
and (c), and did not indicate any 
choice. 
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The Lawyer's Duty to the Public 


SHOULD CONCERN HIMSELF WITH BOTH PUBLIC AND 
POLITICAL MATTERS 


Robert M. Clarke, of the Los Angeles Bar 








The address of Hon. Robert M. Clarke, on “The Lawyer’s Duty to The 
Public,” before the Los Angeles Bar Association members at the November 
meeting, contained statements that should be thoughtfully considered by 
members of the legal profession. The Bulletin, therefore, prints the speech 
for the benefit of those who were not present at the meeting. 








It is not the purpose of this address to 
intimate that the lawyer in the past has 
not performed his duty to the public or 
to imply that the public has been ungrate- 
ful or unfair to the lawyer for what in- 
terest he has manifested in public and 
political affairs. 

One of the latest expressions of the 
layman’s view of the Bar and his criticism 
of our profession is found in the recent 
address of Hon. Guy A. Thompson, Presi- 
dent of the American Bar Association. 
It is as follows: 

“The layman’s indictment of the Bar 
is in three counts; the first count 
charges that justice and the law are un- 
certain; the second, that the Bar is 
slothful in ridding the profession of un- 
scrupulous members ; the third, that the 
legal profession does nothing to im- 
prove the administration of justice.” 
As to the first count, that justice and 

the law are uncertain, we must confess 
that we have not arrived at that state 
when the lawyer can with certainty ad- 
vise his client as to the final decision of 
the Court of Justice. Perhaps we are too 
much inclined to say to our client that 
the Supreme Court has the last guess. 
The charge that it is uncertain may also 
be laid to the medical profession. The 
physician cannot state that his prescrip- 
tion will have a certain result or that the 
operation when performed will cure the 
patient, Not only in medicine but in 
theology and education, which are re- 
garded as learned professions, neither the 
preacher nor the pedagogue can make his 
science any more definite and certain than 
the lawyer can do for his. 


Bar Moving Forward 
As to the second charge.of the layman, 
that the Bar is slothful in ridding the pro- 
fession of its unscrupulous members, it 


may be sufficiently answered by point- 
ing to the record of the State Bar of 
California and the decisions of the Appel- 
late Courts as reported in the last few 
years to convince any critic that the Bar 
is moving forward with speed — some- 
times it would appear with undue speed 
— to displace its members. 

With regard to the third count in the 
indictment, that the legal profession does 
nothing to improve the administration of 
justice, there is perhaps a basis for this 
criticism. Much constructive work has 
recently been done in the Courts of this 
county with reference to the prompt 
dispatch of court matters and facilitation 
of the administration of justice. But it is 
opportune for the lawyer to realize that 
his cooperation is an essential cog in the 
wheel; and that his client’s time, prop- 
erty and interests are involved, as well 
as his liberties, and that he should aid 
the courts in the prompt disposal of its 
business without regard to the conveni- 
ence of either himself or his adversary. 


Too much time is frittered away by stip- } 


ulations and consents to delays. The 
structure of our courts is fundamentally 
sound, but their efficiency must depend 
upon the disposition of lawyers and 
judges to speed it into action and get 
questions and issues and lawsuits finally 
and correctly settled. 


Extra-Legal Functions 

So much for the view of the public to- 
ward the Bar. Little has been said about 
the extra-legal functions and duties of the 
lawyer toward the public. 

When we consider that all of the judi- 
cial officers of our country, who in num- 
ber probably exceed the high officers of 
either the executive or legislative depart- 
ments of the government, must be re- 
cruited and taken from the Bar, we must 
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understand that if we have so framed our 
laws that the judiciary must be made of 
qualified lawyers, whether we like it or 
not, the public expects public and polit- 
ical activity on the part of the Bar. More- 
over, both our national and state legis- 
latures draw in a large percentage of their 
membership from the legal profession, 
and again we must recognize the degree 


| of responsibility that is ours. The fram- 


ing of almost all laws depend upon the 
activities and opinions of the members of 
the legal profession. 

The great Sidney said: that what was 
desired was a “government of laws and 
not of men.” The Commonwealth of 


ar of | Massachusetts long ago proclaimed this 
ppel- * principle in its organic law. This is a fine 
t few phrase, but when has the world known of 
e Bar such a government? Is the government 
some- } of Russia today a government of laws and 
speed | not of men? What of the governments 
| of Italy, Great Britain, France and our 
in the | own country? The inescapable conclusion 
1 does } is that we are yet faced with governments 
ion Of | of men. Not only in their creation, but 
r this | in their construction and interpretation 
k has | by the courts the law follows the course 
of this | chartered by men. 
rene } Has Not Fully Performed 
it it is Thus the lawyer is seen to of necessity 
e that | be accorded a position of importance in 
in the / the various departments of government 
prop- | and to be charged with a responsibility 
s well | of public interest. How then can he dis- 
ild aid | charge his full duty to the public? It may 
of its | be successfully argued that lawyers in the 
ynveni- } Past generation through their organiza- 
ersary. | tions, such as the American Bar Associa- 
yy stip- } tion and the State Bar of California, con- 
~The } tributed largely to the better selection of 
entally } candidates for public office. However, 
depend } ooking back over a period of years we 
rs and|‘nd the individual lawyer, as an instru- 
nd get | mentality for the public good, has not 
finally | fully performed his part. Some fifteen or 
" twenty years ago we observed that cer- 
tain young men coming to the Bar an- 
. jnounced that they proposed to practice 
iblic _ only corporation law. In the recent era 
d we of prosperity many highly qualified men 
s of the of the Bar have withdrawn somewhat 
he inl irom their interest in public affairs and 
he juc® \made known their little or no concern 
in — with public problems. Some have taken 
ficers Ol lthe view that there is in our profession 
depart: both the law and another group known 
oe s the lawyer-politician. Many have 





boasted that they never took part in a 


criminal case, knew nothing about crim- 
inal law and did not want to know any- 
thing about it. But the experiences of 
the last few years should demonstrate 
that the successful specialist in the law 
should at least have a general back- 
ground. Many do not care for the bank- 
ruptcy practice, but may find some or 
many of their clients in need of expert 
advice along those lines at the present. 

The great lawyers of this country from 
earliest times have been men who could 
successfully defend a man charged with 
crime, pass on to the trial of a will con- 
test, and in the afternoon sit down and 
organize a corporation. They have been 
men who have reached out their activ- 
ities and interest to partake of public af- 
fairs and serve individuals in distress. An 
example of such broadened outlook in 
professional life is found in the interest- 
ing case of In Re Dart, reported in volume 
172 of the California Reports, wherein 
the late James A. Gibson, a lawyer of 
outstanding ability and extensive private 
practice, gave unstintingly of his time 
and talent to represent a Salvation Army 
worker on habeas corpus proceedings who 
had been arrested for violation of a so- 
called charity ordinance in force in the 
City of Los Angeles. The result of this 
service was a far-reaching and sound de- 
cision on the law of organized charity as 
respects public regulation, and a contri- 
bution to our jurisprudence that will be 
of permanent value to the lawyer and the 
layman. 


Should Recognize Great Responsibility 


Endowed with the highest educational 
standards in his profession, and dealing 
with the public directly with private busi- 
ness and matters of public interest, the 
lawyer can best discharge his duty to the 
public by a recognition of the great re- 
sponsibility that is his and a sincere ef- 
fort to equip himself for active service in 
every field, as far as that may be possible. 


A review of the legal as well as the 
political history of the American people 
will disclose the fact that many of our 
greatest judges were not only publicists, 
but frequently referred to as politicians. 
An example of this is our greatest chief 
justice. John Marshall’s political quarrel 
with Thomas Jefferson produced some of 
his best decisions. The political activities 
of Chief Justices Taney, Taft and Hughes 
are well known. 
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Plan for State Bar Plebiscite 


ON JUDICIAL CANDIDATES. DETAILS DISCUSSED 
By Edward Bouton, Member of Los Angeles Bar . 


It is my suggestion that thirty days 
before the time for filing declaration of 
intention to become a candidate for ju- 
dicial office under the provisions of our 
direct primary law, the Secretary of the 
State Bar should announce the name of 
the nominee of the State Bar for each 
judicial office to be filled. Pending such 
time as our election laws are amended, 
this nominee would proceed to file for the 
judicial office for which he is selected by 
the State Bar, in compliance with the 
primary election laws. 

Similarly, whenever a judicial vacancy 
occurs which is to be filled by appoint- 
ment by the Governor, the Secretary of 
the State Bar should certify to the Gov- 
ernor the name of the nominee of the 
State Bar, recommended for appointment 
to such judicial office. 

The nominee would be elected by a 
vote of those members of the State Bar 
whose offices were within the judicial dis- 
trict of the judge to be chosen. That is 
to say, only those members of the State 
Bar whose offices were in Los Angeles 
County would vote on the State Bar 
nominee for Superior Court Judge to sit 
in Los Angeles County. 

The State Bar nominee election should 
be conducted similarly to our present 
primary and final elections having due 
regard to the smaller number of votes to 
be cast. That is to say, there would be 
held a State Bar primary election for 
those candidates who presented their 
names for consideration by the State Bar, 
and if no candidate received a majority 
of the votes of the State Bar, the highest 
two candidates should be voted upon at 
a State Bar final election to select the 
State Bar nominee. 


Advantages Claimed 


I believe this system would reserve to 
the people all the benefits of our direct 
primary system and still give them the 
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benefit of the knowledge and advice of all 
of the members of the State Bar prac-} 4 
ticing before the court in which the va- | 4 
cancy occurs. In practice Iam persuaded, 4¢ 
that a worthy judge would be nominated} { 
to continue in office by the State Bar} 4 
without the necessity of any political} | 
campaign before the people and at prac- 
tically no expense to himself. Such al 
nomination, I am hopeful, would usually) 4 
not be contested. In cases where a judge # 4 
would not seek re-election, the State Bar 
would be able to nominate from its mem- 
bers one who would be a credit to the 


office. | 





I do not see how this system could be} 
controlled by special interests as the se- 
lection depends upon a vote of all the # 
members of the State Bar practicing be-| 
fore the judge to be chosen, their nomina-| 
tion to be confirmed by a vote of the 
people at a regular election. 

After this system has been in opera- 
tion, I am hopeful that only rarely would 
the nominee of the State Bar be opposed 
at the primary election, and it would 
seem that with the support of a major- 
ity of the State Bar members their nom- 
inee should in almost every case be 
elected. 

I believe that it is within the author- 
ity of the Board of Governors at any 
time when they consider it to be for ot { 
best interest of the State Bar, to providef { 
for the selection of such nominees in ac- 
cordance with this or any other plan} | 
which they may determine upon. The} / 
purpose in having the selection made be { 
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fore the time for filing under the direct 
primary law is to discourge self-seeking) 
candidates from contesting the election 
of those who appear to the membership ot 
the State Bar best qualified for judicial 
service. In practice, I believe this system 


| 








would amount to the judiciary being ap- 





pointed by the membership of the State 
Bar. 
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|} WORDS AND PHRASES | 
of all | 
prac-| 4 J a D Ni | 
ne 4 UDICI LLY EFI ED | 
suade 4 
inated 
| by the Appellate Courts 
t prac- ) of Californ ia 
such al 4 | 
oo are listed in volume 1 of | 
ite ~ BANCROFT-WHITNEY COMPANY’S 
; mem- 
to the) J NEW CALIFORNIA DIGEST | 
- | ) with references to the cases wherein the defini- | 
the se-t 4 tions are to be found. In the digest supplements, 
all the | this list is being constantly augmented. 
ing be-} | 
jomina- ] There is no collection comparable to this. It 
of the was made by a special reading of the cases for 
{| definitions. | 
opera-} { | 
} va ) In interpreting statutes and written instru- | 
biter , ments of all kinds judicial definitions are of the } 
major-; highest value. Often, as all lawyers know, they > 
ir nom- ] are absolutely decisive of the controversy. ( 
case be} | 
] In addition to “words and phrases defined’’ 
author-} 4 thirty pages of the digest are devoted to listing > 
-* ye ) the “Maxims quoted and applied.” t 
- for the | 
provide | Seventeen volumes are now ready, covering i 
By 7 { subjects down to and including New Trial. All 4 
wf The ] volumes are kept to date by Pocket Supplement 4 
nade be} 4 Parts— | 
¥ celia ] YOUR LIFETIME DIGEST. t 
election{ |> 
ership of ~/? 4 
judicial . Ng 
s syste Published and for sale by p 
yeing ap- I 
he State 
BANCROFT-WHITNEY CO. 
200 McALLISTER ST. 137 N. BROADWAY 
SAN FRANCISCO LOS ANGELES 
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35 YEARS OF SERVICE TO LAWYERS 





THE 1933 EDITION 


OF OUR 


DIRECTORY 


ATTORNEYS 


(INCLUDING SUPPLEMENT OF OUT-OF-TOWN LAWYERS) 


WILL BE OFF THE PRESS 
JANUARY Ist 


If you do not receive your copy at that time through the 


mails let us know and we will be glad to send you one. 
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